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INACTIVE

IN THE COURT OF CRIMINAL APPEALS OF

HE STATE OF OKLAHOMA

JOSHUA D. STUMD, EILED
. TN COURY SF CRIMINAL AFPEALS
Petitioner, STATE OF OKLAHCMA
v. 004-334 APR 16 7004
n ) MICHAEL S. RICHIE
THE STATE OF OKLAHOMA GLERK
Respondmit )

Petitioner has filed an appeal in this Court from an order of the District
Court of Lincoln County denying his appliw.ﬁon for post-conviction relief in Case
No, CF-95-104. On April 25, 1996, Pctitioner, represented by counsel, eniered a
plea of guilty to Murder in the Second Degree. Pefitioner was sentenced to

g sémty-ﬁwe (75) years incarceration. Petitioner did not seek to withdraw his plea
. or otherwise appéal his conviction. v

Petitioner filed an ﬁpplimtidn for post-conviction relief in the District
Court. On March 1, 2004, the Honorable Paul M. Vassar, District Judge,
entered an order denying post-conviction relief. Judge Vassar found Petitioner’s
claims factually without merit and procedurally ban‘eci by the doctrine of waiver
due to Petitioner’s failure to perfect an appeal from his conviction.

After a review of the pleadings filed in this case, we find Petitioner has not
established entitlement to relief, and thercfore AFFIRM the order of the District
Court. The Post-Conviction Procedure Act is not a substitute for a direct appeal.

Maines v, State, 1979 OK CR 71 at § 5, 597 P.2d 774. Any claim that could

have been raised on direct appeal, bﬁt was not, is waived and may not
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basis of a post-conviction application. 22 0.8.1991, § 1086; Rules 2.1B} &
4.2(A), Rules of the Oklahoma Court of Cnmmal Appedls, Title 22, Ch.18, App.
(2001). The issue{s) raised by Petitioner in his application for post-conviction
relief could have been raised on direct appeal but were not. Petitioner has not
established any error in the District Court’s ruling, and presents no valid reason
to this Court why the matter presented in his application for post-conviction
relief is not procedurally barred due to his failure to appeal,

Further, Petitioner’s quest for an out of time appeal needs to begin in the
District Coutt, not this Court. Sce Rules 2.1(F), Rules of the Oklahoma Court of
Criminal Appeals, Title 22, Ch.18, App. (2004). Relief is DENIED.
 ITIS 80 ORDERED. '

-of

Cls
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Oklahoma District Court Rec Disclaimer  Home
Case Detail Back fo Resuits New Search Search Again
County Lincoln - Gounty Last Updated: 08/03/2006 16:00
Case CF-95-00104
STATE OF OKLAHOMA vs. STUMP, JOSHUA DANIEL
Date Flled 07711995

Amount owed $424.00 (as of 08/03/2006 16:00)

OFFENSE
MURDER IN THE SECOND DEGREE

PARTIES
Agency LINCOLN COUNTY SHERIFF OFFICE - CHANDLER OK
Officer MATHES, DUANE #1 - CHANDLER OK
Judge VASSAR, PAUL M - CHANDLER OK
na - SMOTHERMON, RICHARD L - CHANDLER OK
Attorney  * ARNETT, M MICHAEL - Cklahoms City OK
Defendant © STUMP, JOSHUA DANIEL

Date {iCase Entries I&mouﬁ

771985 [IFILE INFORMATION
HCOSTS $103.00
fvca 320.00}
[ICLEET $4.00
liosm $3.00

e
07/17/1996 IWARRANT NOTICE OF RIGHTS ISSUED & FILED: 5C

07/17/1935 JICM: STATE -VS- STUMP - JUDGE PALLL M. VASSAR

§CAUSE CALLED FOR PRELIMINARY ARRAIGNMENT; STATE
| RESENT BY BARNEY K. BARNETT, ASSISTANT DISTRICT
TTORNEY; DEFENDANT PRESENT IN PERSON, RECORD TAKEN

[BY JANE MCCLAIN; DEFENDANT ADVISED OF CONSTITUTIONAL
JRIGHTS; UPGN THE COURTS OWN MOTION, O.1.D.S. APPOINTED

ATTORNEY, STATE PRESENTS EVIDENCE; 1 WITNESS
SWORN: TESTIMONY INTRODUCED; STATE REST, BASED UPON
——
STIMONY PRESENTED, IT IS THE ORDER OF THE COURY THAT

THE DEFENDANT REMAIN IN THE CUSTODY OF THE LINCOLN
COUNTY SHERIFF TO BE HELD WATH NQ BAIL ALLOWED;
[FURTHER HEARING TO BE HELD JULY 21, 1995, AT 10:00 AM.

http:/fwww.odcr. comidetail. php?Case=041-CF++95001 04& County=041-
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BEFORE JUDGE DAVID WELCH IN COURT ROOM #2:
0712111995 |[MINUTEONPAGE?)
0772111868 J[CM: STATE -VS-STUMP JUDGEWELCH
STATE PRESENT BY BARNEY BARNETT, ASST_DA. DEFENDAI\IT

PRESENT AND BY 0..D.S. ATTY., DAVID BALL: RECORD

TAKEN. PRELIMINARY NEARING SET FOR SEPT. 8,105 AT
10:00; DLT ENDANT REMANDED TO THE SHERIFF:

e i

08/30/1995 |ISUBPOENA; IBSUED {OK CO.SHERIFF DEPT.) $20.00
08/30/1865 ISUBPOENA: 1SSUED (LINCOLN CO) ‘ $120.00 ;
09011885 [IMOTION TO ENDORSE AGDITIONAL WITNESSES AND ORDER:
|ALED j :

06/08/1988  |IMOTION TO CERTIFY DEFENDANT AS A JUVEN(LE FILED

DGA0BI1996 JICM: STATE VS STUMPJUDGEWELCH
0..D.5. ATTY.. PATRICK THOMPSON APPOINTED FOR THE

g p—— . e

[ |JUVENILE WITNESS, NIKI CULLAM: i
09/06/1965 |[CM: STATE -VS- STUMP JUDGE WELCH ;
‘ ICAUSE CALLED FOR PRELIMINARY HEARING: STATE PRESENT BY :

IBARNEY BARNETT, ASST. DA DEFENDANT PRESENT AND BY .
[01.0.5 ATTY, DAVID BALL: O..D.8_ATTY. PATRICK ;
OMPSON PRESENT FOR WITNESS, NIKI CULLAM: RECORD

[TAKEN. STATE MOVES FOR CONTINUANCE: SUSTAINED:

PRELIMINARY HEARING CONTINUED TO NOV. 17,1995 AT 8:00

“JJAM. ALL SUBPQENAED WITNESSES TO TAKE NOTIGE OF DATE.
DEFENDANT REMANDED TO THE SHERIFF:

064121995 |ISUBPOENA RTD ATTD SERVED MIKE COLLINS, OSB! AGENT,
LATENT PRINTS, BALLISTIC TEH, FORENSIC TECHNICIAN BY
. WOQOD, OKLAHOMA COUNTY SHERIFF DEPT.. FILED

0071311995 |WARRANT NOTICE OF RIGHTS RTD. ATTD. SERVED JOSHUA D,

[STUMP ON 1-17-95 IN PESON AT CHANDLER COURTHOUSE BY
[[DAUNE MATHIS AND RETURN OF WARRANT NOTICE OF RIGHTS BY

JEERVING DEPARTMENT OF HUMAN SERVICES JULY 17, 1995 BY

DUANE MATHES: FILED
10/2011995  ESUBPOENA RTD. ATTD SERVED CLIFFORD ANDERSON, DAVID

HARMITAGE AND MIKE MADDEN: BY ARLOE BOWERMAN AND MISTY
~JVASGUEZ AND NiKI CULLAM NOT FOUND BY ARLOE BOWERMAN,

llLCSO: FILED
10/23/1985 [[SUBPOENA: ISSUED (OKLAHOMA COUNTY) $20.00
10/23/1895 JSUBPOENA: I55UED (TO LINCOLN COUNTY) $120.00

[10/27/1995 |ISUBPOENA RTD ATTD SERVED JACKI JOHNSON, MIKE COLLINS,

ON JONES 10-25.95 BY DR WILLIAM, OKLAHOMA COUNTY

SHERIFE OFFICE: FILED
11/45/1985 |[SUBPOENA: ISSUED (TO ATTY) $20.00
i

bttp:/iwerwr.oder.com/detail phpase=<041-CF++95001 04 & County=041 - B/472004
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1111511005 J\SUBPOENA RTD ATTD SERVED JUDY CULLUM NIKKI L. CULLUM BY ]

e NE MATHES, LGS0 11-15-96, RICK CULLUM NOT FOUND BY
AUNE MATHES, LCSO: FILED )
111151995

ICERTIFICATION TO COURT CLERK (MTNESS FEE)

UDY GULLUM 514.00
TE1558 | CM: STATE -VS- STUMP JUDGE VASSAR
[CAUSE GALLED FOR HEARING ON CONDITIONAL IMMUNITY
TTEARING, STATE PRESENT BY BARNEY K. BARNET !, ASSISTANT

SIGTRICT ATTORNEY, WITNESS PRESENT IN PERSON AND BY.

e TORNEY, PATRICK A. THOMPSON; ATTORNEY FOR THE
S=TENBANT DAVID T, BALL PRESENT IN THE COURT ROOM; ]

=—GORD TAKEN EY TRISH WIBLE, THE ATTORNEY FOR THE '
P ENDANT REQUEST THE DEFENDANT TO BE PRESENT N THE
[COURT ROOM; REQUEST DENIED; 2 WITNESSES SWORN;
[TESTIMONY INTRODUCED; THE COURT FINDS THAT THE
ONDITIONAL IMMUNITY SHOULD BE ARPROVED AND GRANTED A3
=7 FORTH IN THE AGREEMENT, IT IS THEREFORE ORDERED,
ADJUDGED AND DECREED THAT THE GRANT OF CONDITIONAL ]

! TWMUNITY 1S APPROVED AND GRANTED: IT IS FURTHER

ORDERED THAT THE AGREEMENT BE FILED UNDER SEAL IN THIS

S EOENA FETURNED, MIKE MADDEN, DUANE MATHES, MIGUIL
MENDOZA. HUBERT MOUCHA, MISTY D. VASQUY, NIKKI LYNN
CULLUM, CUFFORD ANDERSON SERVED 11-15-95; FILED:

MOTION TO ENDORSE ADDITIONAL WITNESSES AND ORDER: FLED

FEaTE. ARGMENT BY GOUNSEL: MOTION OVERRULED: STATE

M

[CONTINUES EVIDENGE. PRELIMINARY HEARING CONTINUED TO

DEC. 4,1885 AT 4:30 P.M.; DEFENDANT REMANDED TO THE
SHERIFF:
UBPOENA DUCES TECUM RTD ATTD SERVED ROSE VAUGHN

5Y OIDS, ATTY, DAVID BALL: RECORD CONTINUED: STATE
RESTS. DEFENDANT'S MOTION TO CERTIFTY AS A JUVENILE:

h@iMw.oW.WM.phle-CFH%OOlN&WI— 2/4/2006
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SWEAR & WITNESSES; TEST.INTRO.: DEFENDANT PRESENTS

~|[EVIDENGE ON MOTION AND RESTS: STATE MOVES THAT THE

TENGE TAKEN ON THE PRELIMINARY HEARING TO

NCORPORATED AND CONSIDERED EVIDENCE PRESENTED AND

“JReSTS: ARGUMENT BY COUNSEL MOTION DENIED: DEFENDANT

EOENT EVIDENGE. STIPLATIONS ENTERED: DEFENDANT RESTS: ~ ]
A RGUMENT BY COUNSEL: COURT FINDS THAT THE CRIME OF
URDER, FIRST DEGREE HAS BEEN COMMITTED IN
[CINCOLN COUNTY, OKL AHOMA AND THAT THERE IS PROBABLE

SE TO BELIEVE THE DEFENDANT GUILTY THEREOF AND
[OROERED HELD FOR TRIAL NEXT TERM OF DISTRICT COURT:
- % e TTIER ARFAIGNMENT ON WED_, DEG. 15,1995 AT 1:30 PM.
 GOURT ROOM NO. 1 DEFENDANT REMANDED TO THE SHERIFT
TILL BOND 1S MADE AND APPROVED:
MENDED FELONY INFORMATION: FILED
TRV OF APPEARANCE AND MOTION TO CONTINUE ARRAIGNMENT:
JFILED
137131995 |GV STATE VS~ STUMP JUDGE VASSAR

[12/061995_
121111885

CALLED FOR ARRAIGNMENT, STATE PRESENT BY BARNEY
K BARNETT, ASSISIANT DISTRICT ATTORNEY, UPON_

AOTION OF O.LD.S. ROWANS AND THE STATE,

fARRAIGNMENT PASSED TO DECEMBER 20, 1995, AT 1:30 P.M.,

Sraii065 [MOTION TO ENDORSE ADDITIONAL WITNESS AND ORDER: FILED
oeecs |BILL OF PARTICULARS REQUEST FOR IMPOSITION OF THE DEATH
= JIPENALTY: FILED
M. MOTION DOCKET JUDGE VASSAR
SE CALLED FOR ARRAIGNMENT; STATE PRESENT BY BARNEY

K BARNETT, ASSISTANT DISTRICT ATTORNEY, DEFENDANT

IFRESENT IN PERSGN AND BY O..D.S. ATTORNEY, DAVID T,

AL AND JAMES T. ROWAN; RECORD TAKEN BY TRISH WIBLE,
e DEFENDANT ADVISED OF GONSTITUTIONAL RIGHTS;

SEFENDANT ENTERS A PLEA DF NOT GUILTY: DEFENDANT

EDERED TO REAPPEAR ON JANUARY 23, 1996 AT 9.30 AM.

COR FELONY DISPOSITION DOGKET, JURY TRIAL SETFOR

[FEBRUARY 5. 1995, AT 9:00 AM.: THE DEFENDANT REMANDED
O THE GUSTODY OF THE SHERIFF:
75727/1005 |[CM: STATE VS- STUMP JUDGE PAUL VASAR
\[STATE PRESENT BY BARNEY K. BARNETT, ASST. DA
[DEFENDANT BY AND TIROUGH OIDS ATTORNEY, DAVID BALL:
e ORD TAKEN BY TRISH WIBLE. DEFENDANT REQUESTS
e ANSRIPT OF PRELIMINARY HEARING AT STATE'S EXPENSE:
TRANSCRIPT ORDERED PREPARED AT STATE'S EXPENSE

122011995

http:f/www.oder.cem/detaﬂ.php?Casc-Ml—Cl’HQSOOl D& Covnty=041- 8412004
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IhMITH DEFENDANT'S ATTORNEY TQ PREPARE AND SUBMIT WRITIEN
MOTION AND ORDER:
MOTION FOR TRANSGRIPTION OF PRELIMINARY HEAR & ORDER:

[12rz7Hges

 [122911996 |[DEFENDANT'S MOTION FOR DISCOVERY: FILED
- [01/031906 IMOTION TO PRODUCE: FILED
 [o1arisee JicM: JUDGE VASSAR
CAUSE CONTINUED TO JANUARY 24, 1996 AT T30 PM..
 [o1/05/1898 |[SETTING OF FELONY DISPOSITION DOGKET FILED
" loin2riges IMOTION IN LIMINE RE: PURPORTED QAUALIFICATIONS OF TOM
o [BEVEL: FILED '
_ 11211996 MOTION TO STRIKE DUPLIGITOUS AGGRAVATING
B [CIRCUMSTANCE: FILED _
01/12/1986_| DEFENDANT'S LIST OF PRETRIAL MOTIONS FILED JANUARY 12
‘ [1e96: ALED
0171211896 |[DEMURRER & MOTION TO QUASH INFORMATION: FILED
0112/1996 INOTIGE OF INTENT TO OFFER EVIDENCE OF PRIOR GOVERNMENT
._||ADMISSION: FILED
0112/1986 ]%MOTIGN IN LIMINE RE: PHYSICAL & FORENSIC EVIDENCE: FILE -~
“lo1#12/1886 IMOTION TO PROHIBIT JURY DISPERSAL & TO PROHIBIT JURYS  ©
»' - fEXPOSURE TO VICTIM'S FAMILY OR FRIENDS: FILED -

| SEEREES l b

j0112/15%6_ |IMOTION TO STRIKE UNADJUDICATED OFFENSES ALLEGED IN
‘ SUPPORT OF 'CONTINUING THREAT AGGRAVATING
CIRCUMSTANCE:; FILED

111211998 |[MOTION IN LIMINE REGARDING INTRODUCTION OF AUTOPSY
IR § PHOTOGRAPHS: FILED

01112/41906 |[MOTION IN LIMINE RE: CALDWELL: FILED

Wéﬁmmss OF
E DEATH PENALTY: FILED

01121906 HMOTION TO ENJOIN VICTIM'S FAMILY ANDJOR VICTIM'S RIGHTS

AﬂgﬂCATES FROM SHOWING EMOTION IN THE COURTROOM WHILE
ISETTING AS SPECTATORS AND BRIEF [N SUPFORT

EREOF: FILED
011124986 [IMOTION TO ENDORSE ALL "JAIL HOUSE' INFORMANTS AND

I[SNITCHES: FILED

01/12/1996 (IMOTION TO INVOKE RULE PRIOR TQ VOIR DIRE, PROHIBIT
\WITHNESSES FORM CONVCERSING, AND TO ENJOIN THE DISTRICT
TTORNEY FROM ADVISING OF PREVICUS TESTIMONY: FILED
0111271996 IMOTION FOR PRODUCTION OF JUROR LIST: FILED

0171211996 [MOTION FOR VOIR DIRE ON THE DEATH PENALTY: FILED

! |

EFENDANT'S OBJECTION TO VERDICT FORM RE: 'CONTINUING :

http://www.oder.com/detail. php2Case=041-CF+-+ 05001 04 & County=041- 81412006
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017121996 [IMOTION TO ALLOW EVVIDENGE RE: LIFE WITHOUT THE
[POSS!BILITY OF PAROLE: FILED
[01142/1286_|MOTION TO PRECLUDE PROSECUTION FORM USING PEREMPTORY
|CHALLENGES TO EXCLUDE MINORITY RACES OR POOR JUROURS:
| |fED

' jmnzn ! MOTION FOR HEARING ON RELIABILITY OF JAIL HOUSE
| |INFORMANTS:FED
0171271 5% "][om"'ecmu TO STANDARDS OF COUNEEL IMPOSED EY UNITED

ISTATES SUPREME COURT AND NOTICE OF NON-WAIVER OF

o ISSUES AND OBJECTIONS: FILED ,

7 [own2hass 'ﬁn&?eumme OBJECTION TO STANDARY JURY INTRUSCTIONS RE: C

[~ EVALUATION OF MITIGATING EVIDENCE: FILED

'jo2nees ]%mmmms RE

_ |FINDING OF UNANIMITY WITH RESPECT TO MITIGATING
01121996 E[MOT!ON FOR ADDITIONAL PEREMPTORY CHALLENGES AND BRIEF

IN SUPPORT THEREOF: FILED
01/12/1995 _|MOTION TO PRECLUDE PRETRIAL EXEMPTION, PRETRIAL EXCUSAL
OR PEREMPTORY EXGUSAL OF POOR JURORS, OR IN THE

j LTERNATIVE, QUASH TH ARRAY: FILED .
01/12/1096 |MOTION FOR DISCOVERY OF PRIOR JURY SERVICE, FILED ©

. 11211936 IMOTION FOR JURY QUESTIONNAIRE: FILED ‘

¢ fo112/888 JBRIEF IN SUPPORT OF MOTION TO SUBMIT QUESTIONNAIRE TO“
’ IPROSPECTIVE JURORS. FILED

31/12/1996 |MOTION IN LIMINE RE: REMORSE: FILED

[p1/12/1996 MQTION TO PROHIBIT PROSECUTION FROM EXCLUDING POTENTIAL

glEENALTY AND BRIEF IN SUPFORT THEREOF: FILED

01/12/1995_|MOTION TQ REQUIRE THE STATE 10 PROVIDE VICTIM IMPACT

[[STATEMENTS PRIOR TO TRIAL AND REQUEST FOR EVIDENTIARY
JHEARING AND BRIEF IN SUPORT THEREQF: FILED

mmﬂEﬂ VOIR DIRE OF JURDRS

[[AS FAR AS DEATH PENALTY IN CONCERNED: FILED

017121985 |IBRIEF IN SUPPORT OF MOTION FOR INDIVIDUAL SEQUESTERED

_VOIR DIRE: FILED
0171911938 IMOTION FOR CONTINUANCE: FILED

011211996 _JICME JUDGE VASSAR

ARGUMENTS PRESENTED ON MOTION FOR GONTINUANCE
IMOTION FOR CONTINUANGE GRANTED; JURY TRIAL CONTINUED

http:fiwww.oder.com/detail. php?Case=041-CF++9500104& County=041- 8412006
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IO MARCH 25, 1995 AT 8:00 AM,; IT IS FURTHER ORDERED

HAT THE SAME JURY POOL CALLED FOR FEBRUARY WILL BE
e e e e o

ICALLED FOR THIS CASE; BOTH PARTIES GRANTED LINTIL

ANUARY 24, 1996 TO FILE MOTIONS BEING HEARING ON

JANUARY 21, 1886; IT IS FURTHER ORDERED THAT ANY

e e

OUTSTANDING MOTIONS WILL BE HEARD FEBRUARY 23, 1998 AT
2:30 P.M.; BOTH PARTIES GRANTED LEAVE T0 FILE MOTIONS
BEYOND THE JANUARY 24, 1996 DATE, ANY OUTSTANDING

T ———— e T
MOTIONS WILL BE HEARD FEBRUARY 23, 1996 AT 230 P.M

IALL MOTIONS MUST BE ON FILE ON/OR BEFORE FEBRUARY 14,
1996 BY 4:00 P.M.. THE DEFENDANT REMANDED 7O THE

CUSTODY OF THE SHERIFF TO AWAIT TRIAL:

) 01/24/1598 IBURKS' NOTICE OF INTENT T0 INTRODUCE EWDENCE OF

IISEPARATE CRIMES AT TRAIL: FILED

[1/24/1886 |ICM: JUDGE VASSAR
STRICKEN FROM MOTION DOCKET:

0173111996 [[CM. JUDGE VASSAR

[CAUSE STRICKEN FROM MOTION DOCKET:

i e
02/08/1886 THE DEFENDANT'S MOTION TO STRIKE ' CONTINUING THREAT

AGGRAVATIN CIRCUMSTANCE AS UNCONSTITUTIONAL AND ON

§GROUNDS OF INSUFFlC!ENT EV!DENCE AND BRIEF IN SUPFORT:

WFILED

02/09/1988 SCRIPT OF PRELIMINARY HEARI NG: FILED

02/09/1986 IDISTRICT ATTORNEY'S OFFICE CHECK OUT PRELIMINARY

IHEARING

02/1411886_{IOIDS CHECKS OUT PRELIMINARY HEARING TRANSCIPT:

02/22/1996 HAPPLICATION FOR HEARING ON MATERIAL WITNESS WARRANT:
P e————

FILED

10272211996 JIORDER SETTING CAUSE FOR HEARING: FILED
02/23/1986 ISTATE'S RESPONSE TO DEFENDANT'S MOTIONS: FILED

e e e
[o2rz31986 J[STATE'S SECOND RESPONSE 1O DEFENDANTS MOTIONS: FILED

{02/23/1996 : JUDGE VASSAR
‘ CAUSE CALLED FOR HEARING ON MOTIONS; STATE PRESENT BY

BARNEY K. BARNETT, ASBISTANT DISTRICT ATTORNEY,

DEFENDANT PRESENT IN PERSON AND BY 0.1D.S, ATTORNEYS,

[JAMES T. ROWAN AND CO-COUNSEL; REGORD TAKEN BY TRISH

BLE; ARGUMENTS PRESENTED ON MOTIONS; DEFENDANTS

i QTION FOR DlSCDVERY PREVIOUSLY CONFESSED; STATE'S

MOTION FOR PRODIJC'HON PREVIOUSLY CONFESSED

DEFENDANTS MOTION TO DISCOVERY SUSTAINED; THE STATE‘S

' [PHYSICAL EVIDENCE IS AVAILABLE FOR THE DEFENSE T

m
[EXAMINE; THE DEFENDANT'S MOTION IN LIMINE IN RE, THE

|

hitp://oww.odcr.com/detail. php?Case=041 -CF++9500104& County=041-

8/4/2000:
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QUALIFICATIONS OF PAUL BEVEL; OVERULED; THE

DEFENDANT'S MOTION TO STRIKE 'CONTINUING THREAT

GGRAVATING CIRCUMSTANCE AS UNCONSTITUTIONAL AND ON

GROUNDS OF INSUFFICIENT EVIDENCE FILED JANUARY 12, 1998;

OVERULED; THE DEFENDANT GIVEN LEAVE TO RAIGE I88UE AT
LATER DATE; THE DEFENDANT'S MOTION TO STRIKE

PCONTINUING THREAT AGGRAVATING CIRCUMSTANCE AS

e e
UNCONSTITUTIOANL AND ON GROUNDS OF INSUFFICIENT

EV(DENCE FILED 2-0-96; OVERULED THE STATE ASK LEAVE

"HEARING WHICH WERE OMITTED FROM THE AMENDED

INFORMATION; THE COURT ORDERS THE STATE 10 PROVIDE
ANADDENDUM TO THE AMENDED INFORMATION AS PERTAINS TO

JWITNESSES ENDORSED FILED ON/OR BEFORE 5:00 P.M.

[FEBRUARY 27, 1996, THE DEFENDANT IS TO FILE A BRIEF AS

TO WHY THE INFORMATION IS DEFECTIVE BEFORE FRIDAY, _

MARCH 1, 1986; ARGUMENTS PRESENTED ON THE DEFENDANT'S

— |LiST OF PRETRIAL MOTIONS FILED JANUARY 12, 1696, 1. THE

IDEMUR AND MOTION TO QUASH INFORMATION, OVERULED, THE

DEFENDANT TO FILE BRIEF BY W‘EDNESDAY FEBRAURY 28,

1996; THE STATE TQ RESPOND BY FRIDAY, MARCH 1, 1996, IN

REGARDS TO DEFECTIVE INFORMATION; 2. THE DEFENDANT'S

NOTICE OF INTENT TO OFFER | EVIDENCE OF PRIOR GOVERNMENT

ADMISSION, SUSTAINED, WITH THE QUALIFICATION THAT THE

%lDlSTRIC? ATTORNEY WILL NOT BE ALLOWED TO TAKE THE
ISTAND; THE DEFENDANT IS ORDERED YO SHEPARDIZE AND

JIADVISE THE COLIRT OF HIS FINDINGS; 3. THE DEFENDANT'S

IMOTION IN LIMINE iN REGARDS TG PHYSICAL AND FORENSIC

EVIDENCE IS TAKEN UNDER ADVISEMENT; 4. THE DEFENDANT'S

MOTION TO PROHIBIT JUTY DISPERSAL AND TO PROHIBIT JURY'S

EXPOEURE TO THE VICTIM'S FAMILY OR FRIENDS SUSTAINED

‘ J[THE COURT PRESENTS RULES AS 7O THE EXITS AND ENTRIES OF

] HE JURORS AFTER IMPANELED; §. THE DEFENDANT'S

OBJECTION TO THE VERDICT FORM IN REGARDS TO 'CONTINUING

REAT, OVERULED; THE DEFENDANT 1S GIVEN LEAVE TO

HREASURT MOTION; 6. THE DEFENDANT'S MOTION TO STRIKE
UNADJUDICATED OFFENSES ALLEDGED N SUPPORT OF

FCONTINUING THREAT AGGRAVA'I'!NG CIRCUMSTANCE; OVERULED;

e
I7. THE DEFENDANT'S MOTION IN LIMINE REGARDING INTRO-

e
DUCTION OF AUTOPSY PHOTOGRAPHE; BUSTAINED;, 8. THE

||[DEFENDANT'S MOTION IN LIMINE IN REGARDS TO CALDWELL,

J[BUSTAINED: 9. THE DEFENDANT'S MOTION TO ALLOW VOIR DIRE

bitp-/fwww.odcr.com/detail php?Case=041-CF++9500104& Connty=041-

/472004
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ON THE COST-EFFECTIVENESS QF THE DEATH PENALTY: -

[OVERULED:; 10. THE DEFENDANT'S MOTION TO ENJOIN VICTIMS
EANILY RIGHTS ADVOCATED FROM SHOWING !
[EMOTION IN TRE GOURT ROOM WHILE SITTING AS SPECTATORS
ND BRIEF IN SUPPORT YHEREQF: BUSTAINED; 11, THE
DEFENDANT'S MOTION TO ENDORSE ALL 'JAIL HOUSE'

e e
INFORMANTS; SUSTAINED:; 12. THE MDTION TO INVOKE RULE

E PRIOR TO VOIR DIRE, PROHIBIT WITNESSES FROM CONVERSING, )
D TO ENJOIN THE DISTRICT ATTORNEY FROM ADVISING OF
[PREVIQUS TESTIMONY; SUSTAINED, BUT THE STATE IS NOT .
%{PROHEBITED FROM TALKING TO WITNESSES; 13. MOTION FOR {
PRODUCTION OF JUIROR LIST; SUSTAINED AS TO VOIR DIRE ‘
WITNESS; THE DISTRICT ATTORNEY DOES NOT MAINTAIN A '
ISEPARATE LIST, 14. THE DEFENDANT'S MOTION FOR VOIR DIRE i

e e

ON THE DEATH PENALTY: TAKEN UNODERADVISEMENT; 15. MOTION
e e

TO ALLOW EVIDENCE N REGARDS TO LIKE WITHOUT THE

! iPOSSIBILITY OF PARDLE; DENIED; 16. THE DEFENDANT'S

R

MOTION TO PRECLUDE PROSECUTION FROM USING PEREMPTORY
i %HALLENGES TO EXCLUDE MINORITY RACES OR POOR JURORS; IT
o - |8 THE ORDER OF THE COURY THAT 'BATSOM SHALL BE
| FOLLOWED; SUSTAINED; POOR PECPLE DO NOT QUALIFY FCR
L {EBATSQN'-CHAL}.ENGES: 17. MOTION FOR HEARING ON
. RELIABILITY OF JAIL HOUSE INFORMANTS, SUSTAINED: 18:
IMPOSED BY THE UNITED STATE SUPREME COURT AND NOTICE OF

'INONAWAIVER OF ISSUES AND OBJECTIONS; OVERULED), 19. THE
DEFENDANT'S OBJECTION TO STANDARD JURY INSTRUCTIONS IN

REGARDS TO EVALUATION OF MITIGATING EVIDENCE: OVERULED,
. THE DEFENDANT'S OBJECTION TO THE UNIFORM JURY
INSTRUCTIONS IN REGARDS TO THE FINDING OF UNANIMITY
IMATH RESPECT TO MITIGATING CIRCUMSTANGES: OVERULED; 21
IMOTION FOR ADDITIONAL PERMEMPTORY CHALLENGES AND BRIEF
JIiN SUPPORT THERECF, OVERULED; 22. MOTION TO PRECLUDE
IPRETRIAL EXEMPTION, PRETRIAL EXCUSAL OR PEREMPTORY
EXCUSAL OF POOR JURQRS, OR IN THE ALTERNATIVE, QUASH
ITHE ARRAY; OVERULED AS MOOT,; LIST OF JURORS SERVICE
IS TERM IS AVAILABLE IN THE CGURT CLERK'S OFFICE; 24.

L
MGTION FOR JURY QUESTIONNAIRE (WITH ATTACHED SAMPLE),

‘ %SUSTAINED; A QUESTIONNAIRE OF 8-10 PAGES TO BE i
E SUBMITTED BY AGREEMENT WITH THE COURT TO REBOLVE
DISPUTES; 25, BRIEF IN SUPPCRT OF MOTION TO SUBMIT
QUESTIONNAIRE TO PROSPECTIVE JURCRS; SUSTAINED, 26.

bttp:/www.odcr.com/detail.php ¥Case=041-CF+-2500104 &£ Comty=041-" 8442006
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PAOTION IN LIMINE IN REGARDS TO REMORSE, RULING

[RESERVED; 27. THE DEFENDANT'S MOTION TQ PROHIBIT

PROSECUTION FROM EXCLUDING POTENTIAL JURORS WHO EXPRESS

RESERVATIONS REGARDING THE DEATH PENALTY AND BRIEF IN

e e SO s

1 r}%PPORTTI {IEREOF, OVERULED; 28. THE DEFENDANT'S MOTION ;
G REQUIRE THE STATE TO PROVIDE VICTIM IMPACT STATEMENTS :
e e e

_ ~_IPRIOR TO TRIAL AND REQUEST FOR EVIDENTIARY HEARING AND
RIEF IN SUPPORT THEREOF: SUGTAINED: WRITTEN IMPAGT

, "STATEMENT TO BE FILED WITHIN 10 DAYS PRIOR TO TRIAL; IN .

|CAMERA HEARING RESERVED; 25, MOTION FOR INDVIDUAL VOIR |

DIRE OF JURORS AB FAR AG THE DEATH PENALTY 15

N CONGERNED; MOTION EXPANDED TO INGLUDE THE NEWS MEDIA:
" MOTION DENIED, 30. BRIEF IN SUPPORT OF INDIVIDUAL,

SEQUESERED VOIR DIRE, OVERULED, COUNSEL FOR THE

DEFENDANT PRESENT; THE DEFENDANT IS ADVISED OF A __

MATERIAL WITNESS WARRANT FROM THE STATE OF ARKANSAS TO
ICOMPEL HIS ATTENDANCE AS A WITNESS IN CASE #CF-95-32;

: E DEFENDANT 13 TO BE RETURNED WITHIN 48 HOURS AFTER
{%HIS RELEAGE FROM THAT TRIAL; THE STATE OF ARKANSAS 10

[ JPROVIDE WRITTEN ASSURANCE OF ADEQUATE SECURITY UNTIL
2 h% E DEFENOANT'S RETURN TO OKLAHOMA; THE DEFENDANTS

. "~ JORAL MOTION TG LIMIT THE FILING OF NEW MOTIONS R

7T |IGUSTAINED IN PART, FURTIER MOTIONS TO BE HEARD MARCH T

13, 1596 AT 1.30 P.M., THE MOTION 70 STRIKC 'CONTINUING

THREAT TO BE RULED ON BY BRIEF WITHOUT FURTHER

IARGUMENTS PRESENTED: .
022711896 [ILIST OF WITNESSESS PURSUANT TO CONSTITUTION OF OKLAHOMA

l T. 2 S 20 FIRST STAGE: FILED
02/27/1996 JILIST OF WITNESSES PURSUANT TO CONSTITUTION TO

JICONSTITUTION OF CKLAHOMA ART. 2 520 SECOND STAGE:
JIFiLED
02/28/1586 |INOTICE OF ANTIGIPATED TESTIMONY: ISSUED AND FILED
02/28/1596 HMOT!ON TO ENDORSE ADDITIONAL WITNESSES: FILED
02/28/1006 ! MOTION TO ENDORSE ADDITIONAL WITNESSES: FILED
02/29/1996 |[DEFENDANT'S BRIEF IN SUPPORT OF GEMURRER AND MOTION TO
QUASH THE INFORMATION: FILED -
02/29/15968 [|APPICATION AND AFFIDAVIT: FILED
102/26/1096 | APPLICATION AND AFFIDAVIT: FILED

L,
mlsuapoé NA, ISSUED

£2/2511396_||SUBPOENA: ISSUED
02/26/1886 J|SUBPOENA ISSUED
[02726/1996_|SUBPOENA: ISSUED

http:/fwew.oder.com/detail php?Case=041-CF+-+9500104& County=041- 8472006
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0212011996 _ISUBPOENA: ISSUED

0272011686 {SUBPOENA RTD ATTD PAVID ARMITAGE, MIKE MADDEN, DUANE
MATHES, GOSBY CLARK, BECKY KEPITART, DONALD WHEELER,

GARY GREGSON 2-20-68 BY LEEMAN STORY, D.A.

INVESTIGATOR: FILED

OLLING, RONALD JONES LATENT FINGERPRINT EXPERT 0SB,

FORENSIC TEGHNICIAN, BOB TEHLINE, MARK MCGOY, LARRY

MULLINS, TOM JORDAN, CHARLES CURTISS, KEITH FERRELL,

v" JDOUG PERKINE & JOANNE KAHEGA 3-1-96 BY LEE STORY, DA

o INVESTIGATOR: FILED
_jo3/7/1996 IAPPROVAL: FILED

l. . 103071998 |RESPONSE TO DEFENDANT'S MOTION TO QUASH THE
INFORMATION: FILEG

* [oar0711996_JIORDER: FILED

'[03/071596 |THE DEFENDANT'S MOTION TO STRIKE HEINOUS, ATROCIOUS,

AND CRUEL AGGRAVATING CIRCUMSTANCE AND BRIEF IN

SUPPORT: FILED |

.103/0771996 |MOTION FOR CONTINUANGE: FILED

03/07/1998 | NOTICE OF EVIDENCE IN AGGRAVATION TQ E OFFERED IN

EUPPORTOF DEATH PENALTY: FILED

o DENCE OF SEPARATE CRIMES AT TRIAL: FILED

 [cero7iese EUPPL,EMENTAL BURKS NOTICE OF INTENT TO INTRODUCE. - ©-

‘ - [03/11/1986 FAMILY HISTORY (JURY QUESTIONERS)
03/11/11988 W FTTER: FILED

. .,‘0311 3/1696 ||DISCOVERY FROM DEFENSE FILED:
(03131986 ICM: JUDGE PALIL VASSAR

[CAUSED CALLED FOR HEARING ON MOTIONS: STATE PRESENT BY

___IBARNEY K. BARNET T: DEFENDANT PRESENT AND BY CAPITOL

FrRIAL DIVISION ATTORNEY, JAMES T. ROWAN: RECORD TAKEN

‘: BY TRISH WIBLE: ARGUMENTS BY COUNSEL: MOTION FOR .
ONTINUANGE: SUSTAINED: DEFENDANT ADVISED OF RIGHTS TO

‘ SPEEDY TRIAL: DEFENDANT WAIVES RIGHTS TO SPEEDY TRIAL:

) I [ATROCIOUS AND CRUEL AGGRAVATING CIRCUMSTANCE AND BRIEF

MOTION TO QUASH INFORMATION, MOTION TO SRIKE HEINOUS,
_ IN SUPPORT AND ANY OTHER MOTIONS THAT NEED TO BE
; DRESSED SET FOR JULY 10THAT 8:30 AM_ CAUSE SET

[FOR JURY TRIAL JULY 22, 1996: DEFENDANT REMANDED TQ

HCUSTODY OF THE LINCOLN COUNTY SHERIFE:

03/18/1996 |JAFFIDAVIT IN SUPPORT OF MOTION FOR CONTINUANCE: FILED
103/20/1908 [LETTER ( RELEASING JUVENIEL FILES TO OIDS). FILED

103/28/1996 IAPPLICATION FOR ORDER FILED:

http:/Awww.oder. com/detail php?Case=041-CF++9500104& County=04 1-

8/472006

e




08/08/2008 16:24 FAX 918 423 7980 RICKY JAMES AGENCY.....

Okishomg RistighCquidiesss  Document 29-10 'Filed 08/09/2006  Page 12 digg 12 of 13

p4H111996 IORDER: FLED |
0412511896 [ISECOND AMENDED FELONY INFORMATION: FILED :
04/25/1896 JICM: STATE -VS- STUMP JUDGE VASSAR -
_|[cAUSE CALLED FOR SENTENCING; STATE PRESENT BY MILES C.

[ZIMMERMAN, DISTRICT ATTORNEY; DEFENDANT PRESENTY AND BY
ATTORNEYS Jikt ROWAN & RAND EDDY, O.1.D.5. CAPITAL TRIAL

ADDITIONAL PRELIMINARY HEARING; DEFENDANT SWORN AS TO
ITHE PETITION TO ENTER A PLEA QF GUILTY; PURSUANT TO

PLEA NEGOTIATIONS THE DEFENDANT ENTERS A PLEA OF GUILTY
ITO THE SECOND AMENDED FELONY INFORMATION OF MURDER IN
THE SECOND DEGREE; PLEA ACCEPTED; IT (S THE JUDGMENT
IAND SENTENCE OF THE COURT THAT TEE DEFEN%M 18 GUILTY
AS CHARGED AND SENTENCED TO A TERM OF 75 YEARS WITH THE

N |[DEPARTMENT OF CORREGTIONS, PLUS PAY THE COSTS;

‘ || DEFENDANT WAIVES PRE-SENTENCE INVESTIGATION; DEFENDANT
N [[v__VANES THE 10 DAY WAITING PERIOD BEFORE TRANSPORTATION;
N - {[DEFENDANT REMANDED TO THE CUSTODY OF THE LUINCOLN COUNTY

. [ Sttwr 1o ot TRANSPORTED,
. [p425/1966_||PLEA OF GUILTY SUMMARY OF FACTS: FILED

: .. [05/07/1996 _[STATMENT OF JAIL TIME 298 DAYS: FILED . s
. [oe108198€ " J[AMEMENDED STATMENT OF JAll TIME 306 DAYS: FILE i
05/10/1986 [JUDGMENT AND SENTENCE: FILED

.. |peiensee HOMA DEPARTMENT OF CORRECTION RECEIT FOR
B PRISONER/DOCUMENTS/DETAINER RTD ATTD TRANSPORTED JOSHA
MP TO LARC BY JACK BULLARD, LC50: FILED

[07710/1906 [CM: JUDGE VASSAR

, ISTRICKEN; MOOT:

07/30/1886 |[LETTER, DOC: FILED

13172002 | TRANSCRIPT: FILED 1-ORIGINAL

. |02/1372004 IAPPLICATION FOR POST-CONVICTION RELIEF: FRLED

[6226/2004 |[BTATE'S RESPONGE 1O PETTTIONER'S APPLICATION FOR POST

, ONVICTION RELIEF: FILED
oafovzooﬁ ROER: FILED 3G

031172004 ||NOTICE OF POST CONVICTION APPEAL: FILED

" 046272004 |[THE CLERK QF THE APPELLATE GOURTS GERTIFIGATE OF

APPEAL: FILED

04/06/2004 |PETITION IN ERROR. FILED §206.00

[04/05/2004_|[BRIEE OF APPELLANT. FILED

[04#1272004 |INGTICE OF COMPLETION OF RECORD ON APPEAL: FILED

04162604 EREQUEST TO TRANSMIT APPEAL RECORDS: FILED

!

RIS

hito:/foww.oder.com/detail php ?Case~041 -CF++9500104& County=041- $/4/2006
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04/20/2004

JORDER AFFIRMING DENIAL OF POST-CONVICTION RELIEF: FILED |

Total)| $544.00'

-|Date

Time jiCalendar Evenis

07721/1895

e T
10:00 |Date Action: FURTHER ARRAIGNMENT Completed : 07/21/1985 Code: X

09/08/1986
- [1IM71e8s

eted : 09/08/1985 Code: X
00 [|Date Action; PRELIMINARY HEARING CONTINUED Compiated : 11/17/1895 Code: X

112/04/1895

1:30 ||Date Action: PREUM!NARY HEARING CONTINUED Gornpiema 12/04/1985 Code: X

- [12/13/1885

11272011968

1:30 JAct»an RA)GNM _RM#1 Complete

-J01/2511996

“lo1i19r906

‘ 012411986

= e er——
1:3D ﬂDate Action: MOTION FOR DISCOVERY Completed: 01/24/1998 Code: O

02/23/1966

[IDate Action: MOTIONS Completed : D3/2311998 Code: D

02/23/1996

03/13/1906

07/10/1926

" {a7non w&

30' Date Action: MOT!ONTO STRIKE HEINOUS ATROCIOUS AND CRUEL
B GGRAI‘ING Ci Compl . |

104/26F1986 |

T

- foar2r2004]i

04/18/2004

Date Action: MAIL APPEAL TO COURT OF CRIMIAL APPEALS Cumpieted 0411612004

od
08/24/2005 !laam Aetion: TAX INTERCEPT ADD Comnplated : Q7!13t2065 Code: X
07/12/2005 JjDate Action: TAX INTERCEPT VOID Completed : 07/13/2005 Code: X
0871472005  Date Action: BEGIN
110172008 |[Date Action: TAX INTERCEPT ADD Completsd - 11/09/2005 Code: X
11/14/20086 [[Date Action: TAX INTERCERT VOID Complated : $1/14/2005 Code: X
Date Receipts [Amount
10R1/1998 5-030528 BARRETT, CURTIS LEON $20.00
04113/2004 f}sa«osasas GONZALEZ, GINGER $200.00
Total: $220.00,
Back to Ssarch Results
Submit Feadback to KellPro, inc. Site hosted by
bittp:/fwrerw.oder,com/detail php7Case=041.CF++95001 04 & County=041- 8/4/2006
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AFFIDAVIT

STATE OF OKLAHOMA ]
COUNTY OF OKLAHOMA )}

1, im Rabon, hereby certify: That ] sm the Administrator, Sentence Administration and Offender Records,
Oklahomz Department of Corrections, the agency ‘having jurisdiction over all adult correstionsl facitities of
the state of Oklahoma: that | am the deparimentsl anthority in matters of time caleulation, sentence
interpretation, and offender releass dates; that the following is 2 true and correct statement:

‘1. Department of Comeetions’ policy fn OP-060203, Adjustment Review, provides that a2 “pertodic review
will be conducted to ensure all offenders are knowledgesble of their stats in regerds to classification,
tine esloulstion and program requiretncnts. The facility head will ensure reviews are conducted so that
the offender understands the roqmixemnents for successful progression during incarceration and the
nécessary steps for successful re-entry to the commurity.” These periodic reviews gre conducted at 2

d are documented on DOC Porm 0602034, entitfled, Adjustment

rainimmm of every fowr months, an
Review. The pwpose of the Adfustment Review is to formally review and evaluate the inmate’s

‘behavior, progress towsrd programmatic goals, participation In wark or prograsus, camed credit level
assigmment, emergency contaet information, parole eligibility, and current security level, The referenced
palicy provides that the omate receive a copy of the Adjustment Review form, as it serves as notification
to them of their progress apd awas of nsed.

2. - Notification of Parole Consideration Date is a Pardan and Parole Board form produced by staff from that
agency. The form is given to an iamate a5 notification of their next patole consideration date and is filed

in the inmate’s record maintained by fba Department of Corrections. The form is an open vecord, and
inmate parole consideration dates are also available on the Department of Corrections” public web site.

4. Ifan ingate should lose their copy of either form, they can 2ccess the information by reviewing their fils
record andlor requesSing anothex copy in accordance with OP-060212, Maintenance and Access of

Offender Records.
Purther affiant saith noh '
. R
y va D P
& EN S \@‘e o e
$§ /PG Stence Administration and Offender Records
S f oo 4 E QOklahoma Department of Corrections
2 EXPYAe ;3 3400 Martin Luther King Avenue
ETNY A 5 Oklahoma City, Oklshoma. 73136-0400
%, Vg B O & 405-425-2615
Yiugy, OF & jio.rabon@idoc. state.ok.us

A\
s

Subscribed and Sworn to before me this 3td day of August 2006.

TARY PUBL
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163 Fed.Appx. 703, 2006 WL 122474 (C.A.10 (Oida.}}
This case was not selected for publication in the Federal Reporter.

Please use FIND to took &t the applicable circuit court rule before citing this opinion. Tenth Circuit
Rule 36.3. (FIND CTAL0 Rule 36.3.)

United States Court of Appeals,
Tenth Cércuit.
Randall BERRY, Petitioner-Appeliant,

V.
State of OKLANOMA, Respondent-Appelies,
Ne. 05-8185.
Jan. 18, 2006,

Randall Berry, Lexington, OK, pro se.
Before KELLY, O'BRIEN, and TYMKQVICH, Circuit Judges.

ORDPER DENYING CERTIFICATE OF APPEALABILITY

PAUL J. KELLY, 3R., Circuit Judge.
**1 Randall Berry, a state inmate appearing pro se, ceelks a certificate of appealability ("COA"} to
appesl from the distrct court's denial of his habeas petition filad pursuant to. 281,50, 5 2241 Mr.

. Berry claims that the Department of Corrections violated the ex post facto clause by faing to .
promote him in classification levels as a result of a change in policy occurring after. his digdiplinary
action. Mr. Berry contends that the district court wrongly dismissed his appeal as untimely, R. Doc. 9.
Because Mr. 8erry has not made "a substantial showing of the deniat of a constitutional right,” 28
L.S.C 8 2253(c)( ) niel, -5, 473, 483~ 5,146 LBd. 24 542
{2000), we deny a CQA and dismiss the appeal.

While serving a thirty-five year sentence, a disciplinary committae found Mr. Berry guilty of battery of
a staff member resulting in bodily harm, a “Class A” offense. R. Doc. 1 at Ex. 2. Mr. Berry alleges that
amendments in Department of Corractions ("DOC™) policy on March 19, 1996 and April 9, 1997,
changed the class of his miscondugt, resulting in his being held ot ¢lass level two and thus has
substantially tengthened his sentence. R, Doc, 1 at 5-6. Mr. Berry fled for habeas relief on March 18,
2005,

The magistrate judge recominended thet the petition be dismissed as tme barved pursuant to the
one-year limitation period in 28 ¥.8.C. § 2244(d)(1)(D). R. Doc. 6. The one yeear limitation began to
run when the factual predicate of Mr. Berry's daims could have been discovered through due
diligence, 2B U.S.C. & 3244(d)(1)(D), The latest possible date Mr. Berry could have been considerad
aware of his claims was on Dacember 11, 200323 R, Doc, 1 at Ex, %704 3. As such, the statute of
limitations expired on Decemnber 11, 2004, The magistrate judge also rejected aquitable {ofling
because Mr, Benry falled to show extraordinary circumstances justifying tolling; moreover, the lack of
diligence with which Mr. Berry pursued his claims, makes equitable toiling inappropriate. See Gibson
v. Klinger, 232 F.3d 799, 808 {(i0th Cir.2000).

ENJ. We note the magistrate correctly observed that with the exercise of diligence, Mr.
Berry's clatms would have been known to him much earlier. We need not reach this point
however, because it is clear Mr. Berry knew about his claims on December 11, 2003, and
t;us ws nged not engage in a review of Mr. Berry's diligence up fo that time (or lack
thereof).

Where the district court dismisses a petition on precedural greunds, a COA requires the Inmate to

demonstrate that It is reasonably debatable whether (1) the petition states a valld claim
' EXHIBIT

htip:/fwebZ westtaw.com/result/documenitext aspx7service=Find&rs=WLW6.07&car=! %__2__
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of & constitutional right, and [2) the districts court’s procedural ruling Is correct. Slack, 529 U.S, at
484, 120 S.Ct, 1595; see aiso Milfer-&l v. Cocirell, 537 U.S. 322, 337, 123 §.Cr. 102%, 154 L Ed.?g

931 (2003). The district court's procedural ruling I1$ not reasonably debatable,
We DENY Mr. Berry's application for a COA and DISMISS the appeal.

Copr. {C} Wast 2006 No Claim to Qrig. U.5. Govt, Works C.A.10 {Tkla.),2006.
Berry v. Oklahoma

163 Fed.Appx. 703, 2006 WL 122474 (C.A.10 (Okla.))
END OF DOCUMENT

{C} 2006 Thomson/West. No Clalm to Orip. L1.S. Govt. Works.

http:/fweb2 westlaw.com/resnlt/docimenttext aspx ?service=Find&ry=WLW6.07&cat=DOC... 8/4/2006
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Slip Copy, 2005 WL 1322596 (W.D.Okls.)

Only the Westlaw citation is currently availabls,
United States District Court,
w.D, Okiahoma.
Bobby Dean SMITH, Petitioner,

V.
Randy PARKER, Respondert.
No, CIV-04-1685-T.
May 17, 2005.

Bobby Dean Smith, Jr., Okiahoma City, OK, pro se.
Julian 5. Smith, Jr., Attorney General's Office, Oldahoma City, OK, for Respondent.

REPORT AND RECOMMENDATION

COUCH, Magistrate 1,

#1 In this habeas corpus action filed pursuant to 28 LL.S.C. § 2224, Petitioner, Bobby Dean Smith,
challenges his state court conviction in Case No. CF-2000-1289, District Court of Oklahoma County,
State of Oklatioma. Petitioner seeks modification of his sentence based upon favorable amendments
to Okla, Stat, ti, 63. 8 2-401 which became effective after the dete of the commission of the offense
for which he was convicted. Respondent has not addressed the merits of the Petition, instead
contending the Petition is time barred pursuant to 28 116, § 2244(d)(1)(A) and moving for
dismissal of the Petition [Dec. # 9. Petitioner has responded 10 the mation {Doc. # 15] and the
matter is now at Issue. For tha reasons set forth balow, it.is recommendsgd that Respondent's motion
be granted and the Petition be dismigsed as untimely pursuant to 28 U.S.C. 5.2244(d). -

Analysis

With the enactment of the Anti-Terrorism and Effective Death Penalty Act (AEDPA), which took effect
on April 24, 1996, Congress "established & one-year period of imitations for haheas petitions.”
Hoggra v. Booge, AS0.E.3d 1223, 1225 (10 Cir.1998) ( dting 28 WA.C. § 2244(d)(1)). The one-year
fimitations period generally begins to run from “the date on which the judgment becarne final by the
conclusion of direct review or the expiration of the time for seeking such raview.” 28 1LS.C, § 2244()
{(1)(A); accord Presten.v. Gibsop. 234 F.3d 1118, 1120 (10 Cir.2000); Hoggro 150 F.3d 2l 1225. The
one-year limitations periad is tofied, however, for “[tjhe time during which a property filed application
for State post-conviction relief --- is pending,” see 28 U.5.C. §2244(d)(2), and may in rare and
excaptional dircumstances "be subject to equitabie tolling.” Mifler v. Marr, 143 F.3d 976, 978 (10
Qir.1998).

Petitioner was convictad in Case No. CF-2000-1289 pursuant to a guilty plea on October 3, 2000, for
atternpted manufacture of a controlled dangerous substance. See Petition [Doc. # 1], 99 1-3, 6.
Petitioner did not attempt to withdraw his plea within the ten-day period provided by Oklahoma law,
See Rule 4.2{A), Rufes of the Oklsherna Court of Criminal Appeals, Okla, Stat. it. 22, Ch. 18 App.
(2001) (to appeal from a conviction on a plea of guilty or nols contendera the defendant must file an
application to withdraw the plea within ten days from the date of the pronouncement of the judgment
and sentence). Therefore, Petitioner's conviction became final on October 13, 2000, ten days after the
pronouncement of his judgment and sentence. See Fisher v. Gibson,.262 F.3d 1135, 1142 (10
Cir.2001) (petitioner's guilty plea convictions were not appealed and, therefore, became final ten days
after entry of the judgment and sentence) ( citing Okla, Stat. tit, 22, § 1051; Rule 4.2, Rutes of the
Oktahoma Court of Criminal Appeals )).

petitioner had until October 13, 2001, within which to timely file a federal habeas petition. See 28
U,8.C. § 22q4{d); see also United States v, Hurst. 322 £.3d 1256 (10 Cir,2003) {hoiding that one-
year firnitation period under § 2244({d)(1} expires on anniversary date of the triggering event). The
instant action, filed on December 18, 2004, Is untimealy pursuant to § 2244(d)(1YA), ab

LI e
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or equitable tolling.

32 Before addressing the issues of statutory or equitable tolting, however, the Court must also
sddrass whether the Petition would be timely fited 1 governed by one of the other triggering
provisions of § 2244(d)(1). Petitioner's claim for federal habeas refief is premised on a statutory
amendment to Wﬁ_},ﬂm Thus, arguably, Petitioner may contend that the
fimitations period is govemed by the date on which the factua! predicate of his claim could have been
discovered through the exerdse of due dlligence. 28 U.S.C. § 2244dM1(D).

ENL, The statutory amendment reduces the minimum punishment for certain drug
offenses from twenty years to seven years imprisonment.

To the extent Petitionar does rely on § 224440)}{11{D), it does not operate to render the Petition
timely filed. The amendment to Qkla, Staf, th. 63, § 2-401 upon which Petitioner relies as a basis for
habeas relief became effectiva on July 1, 2001. See Brief In Support of Motion to Dismiss, Exhibit 1;
Okla, Stat, tit. 63, § 2-401 (2001). Assuming petitioner had one year from the effective date of the
amendment to timely file a habeas petition, the one year limitation period expired on July 1, 2002.
The Patition, therefore is also untimely filed pursuant to §_2244{g){1)(D} absent statutory or
equitable tolling, 42

EN2. Petitioner references, without dtation, a state court decision, Blythe v, State, which
he alleges was decided on May 27, 2004, The OGCA addressed this case in its Order
Affirming Denial of Post Conviction Relief, see Petitioner's Brief in Support [Doc. # 3,
Exiiibit 2, and noted that the district cowrt decision did not constitute “binding
precedent.” See id, at 3. Therefore, the Blythe decision does not impact the statute of
limitations analysis.

Statutory Tolling

The AEDPA includes 2 tolling provision, 28 U.5.C.. & 2244(d)(2), which provides that the one-year
limitation period is tolied during the time that a property filed appilcation for state post-conviction
relief Is pending. Habresefassle v, Novak, 209 F.3d 1208, 1210-11 {10 Cir.2000). Sece aiso Barnett v,
Lemaster, 167 F.3d 1324, 1323 (10th Cir, 19Q9) (the time tolled inciudes ail periods during which a
prisoner is attempting to exhaust state post-comviction remedies). Petitioner first sought post-
conviction relief on May 6, 2004. See Respondent’s Motion, Exhibit 2, Docket for Case No. CF-2000-
1280 at 38; Exhibit 3, Order Denying Application for Post-Cornviction Refief {reciting procedural
history). Applying either § 2244(d)(1)(A) or the application for post-conviction refief
was filed after the expiration of the limltations period. Therefore, statutory tolling is not availablg to
Petitioner. See, &.g., Fisher v. Gihspn, 262 F.3d.at 1142-43 ("Fisher’s petitions cannot be tolled for
time spant In state post-conviction proceedings because his applications for post-conviction relief
were not filad until after April 24, 1997, the end of the limitations period for conviciions, like Fisher's,
which became final before the effective date of AEDPA."); Uras v. LucesD. Np. 01-2352, 2003 WL
359448 (10 Cir, Feb.19, 2003) (unpublished 0p.) B2 (*Statutory tolling under § 2244(d)(2) was
unavailable to [petitioner] because he did not'engage in state post-conviction proceedings until
expiration of the limitations period.”). Section.2244(d)(2) therefore does not operate to render the
Petition timely filed, B

EN3. This unpublished opinion is cited for its persuasive value in accordance with 10 Cir.
R. 36.3(B).

ENg. “the record also reflects that patitioner filed a motion far sentence modification on
May 17, 2001, which was denled on June 25, 2001. See Respondent’s Maotian, Exhibit 2
at 32-33. Even If this motion fell under the rubric of 2 postconviction or other cotlateral
proceeding for purposes of statutory tolling under §.2244(d)(2}, the thirty=nine-day
period during which this motion would have tolled the limitations period s Insufficient to
render the Petition timely fiied.

hﬁpihcblweﬂlm.camksﬂdommuﬂm?serﬁwﬁnd&w%Wé.ﬂ?&mﬁDOCm /452000
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Fryyitable Tolling

The Tenth Circult limits equitable toliing of the cne-year limitations perted to ™ “rare and éxceptional’
drcumstances.” Burger v, Scott, 317 F.3d 1133, 1141 (10 Cir.2003) ( citing Gibseo.v.. Kinger, 232
F.3d 799, 808 (10 Cir.2000)). “Equitatle tolling is appropriate, for example, when a prisoner Is
gctually innocent, when an sdversary's conduct-or other yncontrollable circumstances-prevents a
prisorer from timely filing, or when a prisoner actively pursues judicial remedies but fles 2 defective
pleading during the statutory periad.” Surger, 317 £.3d at 1141, cting Gibson. But equitabie tolling is
“only available when an inmate diligently pursues his claims and demonstrates that the fatlure to
timely file was caused by extraordinary circumstances bayond his control,” Mars v, Soores, 223 F.3d
1217, 1220 (10 Clr.2000). Giving Petitioner the most generous calculation of the limitations period
and applying § 2244(d}{1){D), Petitioner did not file the instant action until nearly two and one-half
years after the expiration of the limitations period.
=3 In responding to the motion to dismiss, Patitioner has falled to demonstrate any extracrdinary
_ dresmstances beyond his control that prevented him from timaly filing his Petition. He alleges that he
currently Is unable to respond to the Motion te Dismiss due to inadequate legal resources at the
correctional facility where he is incarcerated and due to his “limited learning ability.” See Response
[Doc. # 15] at 2. Assuming thase allegation to be true, they are Insufficient to toli the limitations
perlod as they fail to address the nearly twe and one-half year defay between the expiration of the
limitations period and filing the Petition In the instant action. In addition, a lack of access to 2 prison
taw library or to legal counsel is insufficient grounds for equitable tolling of the fimitations perlod. See,
e.0., Gibson v. Kiinger, 233 F.3d af 808 (*[A] daim of insufficient access to relevant law « is not
arough to support equitable tolling,™); Marsh, 223 F.3d at 1220 (delay caused by prison inmate law
derk and law library closures does not justify equitable tolling); Mifler, 341 £.3d at 978 (“It s not
enough [for the petitioner] to say that the [out-of-state] fadlity lacked all relevant statutes and case
R law ar that the procedure to request specific materials was Inadequate.”). Moreover, Petitioner's
L claims do nat Include allegations of actual innocence. Petitioner, therefore, is not entitled to equitable
Sy toﬂmg, sog Mprel, 223 F.3d 8t 1220, and the Petmon should be denied as time-barred.

RECOMMENDA TION

It is recommended that Respondent's Motion ta Dismiss [Doc. # 9] he granted and the Patition be
digmissed as untimaly.

NOTICE OF RIGHT TO OBIECT

Petitioner Is advised of his right to file an objection to this Report and Recommendation. See 28
11.5.C..§ 636, Any objections must be filed with the Clerk of this Court by June 7, 2005. See Local
Civlt Rute 72.1. Petitloner Is further advised that failure to make timely objection to this Report and
Recommendation waives the right to appellate review of the factual and legal issues addressed
hereln. Moore v, Ugited States, 950 F.2d 656 (10th Cir.1991)

STATUS QF REFERRAL
This Report and Recommendation disposes of all issues referred by the District Judge in this matter
and terminates the refervat [Doc. # 6].
Copr. (C) West 2006 No Claim to Orig. U.S. Govt. Works W.D.Ckia., 2005,

Smith v. Parker
Shp Copy, 2005 WL 1322996 (W.D.Okla.)

Mations, Pleadings and Filings [Badk ta top)

¢ 5:04ev01685 (Dacket) (Dec. 10, 2004)
END OF DOCUMENT
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